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Since 1990s, the task of identifying indirect expropriation, especially 
distinguishing it from non-compensable regulation, has become a dominant issue 
of international investment law, replacing the topic of nationalization, direct 
expropriation and their compensation. Largely prompted by the increasing cases 
brought under North American Free Trade Agreement (NAFTA) and the 
International Center for Settlement of Investment Disputes (ICSID), there is an 
increasing concern to the concepts of indirect expropriation and 
non-compensable regulation, that is, to what extent the non-discriminatory 
regulatory measures adopted by the host states aiming at protecting the 
environment, health, safety and other welfare interests of society shall be 
identified as indirect expropriation and accordingly compensation shall be paid? 
The issue of the identification of indirect expropriation and its distinction 
from non-compensable regulation has been addressed in a number of classic 
studies, the answer, nonetheless, is still open. Based on some cases of 
international investment arbitration, this paper makes a comparative study on the 
identification of indirect expropriation and its new developments. Besides the 
preface and conclusion, this paper is composed of three chapters. 
The preface mainly introduces the emergence of indirect expropriation in 
international investment. 
Chapter 1 is the overview of indirect expropriation. This chapter briefly 
summarizes the definition of indirect expropriation and its obligation to 
compensate and then clarifies its relationship with non-compensable regulation 
from the standpoint of international investment agreement, scholars’ studies and 
other related texts. 
Chapter 2 analyzes the elements of identifying indirect expropriation. On 















practice of international investment arbitration, this chapter discusses in detail 
the effects on the investor’s investment and legitimate expectation of regulatory 
measures and the purpose of these measures, which are the essential elements of 
identifying indirect expropriation. 
Chapter 3 summarizes the new developments of indirect expropriation and 
discusses the application and limitation of the proportionality principle. The 
arbitral practice demonstrates the new developments as follows: the tribunal of 
investment arbitration increasingly pays attention to the purpose of regulatory 
measures when identifying indirect expropriation, allows the non-contracting 
party representing on environment, health and safety and other welfare interests 
of society to participate into arbitral procedure to explore the genuineness and 
importance of public interest, inter alia, brings in the principle of proportionality 
to balance and weight the interest of host state, investor. And these new 
developments are incorporated into some new Bilateral Investment Treaties 
(BITs) and Free Trade Agreements (FTAs). Additionally, the author explores the 
way to apply the principle of proportionality properly and proposes suggestions 
on its limitation while being applied in the coming investment arbitration 
practice of identifying indirect expropriation. 
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